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The Federal Arbitration Act ordinarily obligates federal and state courts to enforce arbitration agreements, 
including in employment contracts. However, a nearly-century-old carveout in Section 1 exempts from the FAA's 
sweep contracts of employment for seamen, railroad workers or other individuals "engaged in foreign or 
interstate commerce." The "gig" economy has spawned increased litigation over the carveout's scope—
specifically, whether it applies to certain categories of workers, ranging from Amazon drivers to Grubhub 
delivery workers. Disagreements are emerging among the federal courts, the law is uncertain in the Eleventh 
Circuit, and Supreme Court review may soon be called for.
Current discussions of the FAA's carveout begin with the Supreme Court's decisions in Circuit City v.
Adams and New Prime Inc. Oliveria .  Adams held that the Section 1 carveout only applied to certain
"transportation workers." It rejected a broader formulation that would have exempted any employment contract 
that affected interstate commerce (essentially another effort to relitigate the enforceability of arbitration clauses 
in employment agreements following the demise of the non-arbitrability doctrine).  New Prime added further 
gloss to Section 1 by holding that the carveout applied equally, not only to employees, but also to "independent 
contractors."
In the wake of Adams and New Prime , a split is potentially emerging among the federal circuits. Both the First 
and the Ninth Circuit chose to expand the Section 1 carveout in recent decisions.  In Waithaka v. Amazon.com, 
Inc ., the First Circuit held that "last-mile" delivery workers, who haul goods on the final legs of Interstate 
endeavors—even if their delivery route never crosses state lines—are transportation workers engaged in 
interstate commerce. In Rittman v. Amazon.com Inc.  the Ninth Circuit cited Waithaka to make the same 
conclusion. Both courts looked to contemporaneous statutes that were passed with the FAA and held that the 
phrase "engaged in interstate commerce" is not limited to only workers who cross state lines. 
By contrast, the Seventh Circuit took a potentially narrower view of the Section 1 carveout inWallace v. Grubhub 
Holdings, Inc.   Wallace held that the Section 1 carveout did not apply to delivery workers of a company 
providing a platform for takeout from local restaurants. It viewed the key inquiry to be "whether the interstate 
movement of goods is a central part of the class members' job description." Applying this class-based (as 
opposed to individualized) test, the Seventh Circuit concluded that the delivery of local food did not fall within 
carveout, irrespective of whether the food "may travel across several states before landing in a meal prepared 
by a local restaurant."  Wallace distinguished that category of workers from interstate truck drivers or (in its 
opinion) the harder of case of last-mile workers at issue in Waithaka .
The Eleventh Circuit will likely need to make a decision on Section 1 and its application to gig economy 
delivery-persons in the very near future. In Gates v. TF Final Mile, Ltd. Liab. Co , (an unpublished decision) the 
Eleventh Circuit reversed a district court's decision to enforce an arbitration clause. The plaintiffs—classified as 
same-day delivery/courier drivers—sued to recover unpaid wages under the Fair Labor Standards Act. The 
district court held that the plaintiffs were independent-contractors and were thus not exempt from arbitration 
under Section 1 of the FAA. On review, the Eleventh Circuit reversed and remanded in light of the intervening 
decision in New Prime— which treated independent-contractors the same as employees under Section 1. On 
remand, in late April 2020, the district court found in favor of the delivery workers and denied the defendant 
company's motion to compel arbitration, reasoning that the delivery workers were transportation workers 
exempt from the FAA under Section 1. If both parties continue to litigate this matter and the company appeals 
this decision, it potentially sets the stage for the Eleventh Circuit to choose its path on the Section 1 trail.
The issues presented by (and tensions between) Waithaka , Rittmann and Wallace raise several important 
considerations. Perhaps most importantly, they are on a collision course with the Supreme Court's 
jurisprudence involving choice-of-law clauses and class waivers. In the wake of various Supreme Court 
decisions upholding arbitration clauses (including ones with class waivers) under the FAA, contracting parties 
increasingly embed special "FAA choice of law" provisions governing the arbitration agreement (distinct, under 
Prima Paint 's doctrine of separability, from the "choice of law" clauses governing the substantive contract). If 
the carveout applies to the employment contract, however, the remedy could be to declare the entire 
arbitration clause unenforceable (either for reasons of severability, as in the case of Rittmann , or under the 
residual application of the forum's conflict of law rules, as in Waithaka ).
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A second issue, potentially bearing on the cert-worthiness of these cases, is where the disagreement actually 
lies. One might argue that the disagreement is principally a fact-specific one, bearing on the particular nuances 
of a last-mile driver versus a deliverer of food from a local restaurant (and thus not warranting cert). 
Alternatively, one might argue that nested beneath the cases is a legal issue over the level of generality at 
which a court should determine whether a category of worker is "engaged in" interstate commerce. In that 
respect, underWallace 's analysis, last-mile drivers, at a high level of specificity aren't traveling across state 
lines all that often (even if the goods are). Likewise, under Waithaka 's analysis, Grubhub deliverers surely form 
part of the service chain of goods that have previously traveled via interstate commerce. Nothing in the FAA 
definitively guides courts on what level of generality to analyze the class of worker, meaning that the proper 
answer to that question is ultimately a potentially cert-worthy legal one, materially informing how courts 
undertake the fact-based inquiry.
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